This article analyzes the constitutional debate on and development of human rights in Vietnam throughout five constitutions from 1946 to 2013, as well as the prospects and challenges in promoting human rights in Vietnam during and after the development of its 2013 Constitution. It begins with an investigation and discussion of the human rights provisions from the 1946 Constitution to the 1992 Constitution -a period where the socialist human rights tradition was established in Vietnam. It follows with an analysis of the debates on the new human rights and citizens' rights provisions in the 1992 Constitution, where a new concept of natural human rights emerged. The article continues to explore how the struggle and debates surrounding the competing conception of rightssocialist and positivist on one hand and natural law-based on the other -come into play in shaping the 2013 Constitution. It then proceeds to evaluate the potential challenges involved in the implementation of these rights in the coming years. The authors argue that the development of constitutional human rights in Vietnam is still limited by ideological barriers. It also faces substantial practical challenges owing to, inter alia, the absence of provisions for the immediate implementation of such rights as well as legal mechanisms for the protection of constitutional rights, such as a constitutional review system.
Formal discussions on human rights in Vietnam began in the early twentieth century, which led to their inclusion in the 1946 Constitution of the Democratic Republic of Vietnam (1946 Constitution) .
1 Afterwards, the discussions became secondary or even faded away. Recently, they have again become a prevalent topic not only in the local This article seeks to help fill this scholarly gap and proceeds as follows: Part I examines the constitutional development of the socialist human rights framework in Vietnam through a detailed comparison of the relevant constitutional provisions from 1946 until 1992. Part II analyzes the constitutional provisions relating to human rights in the 1992 Constitution, and considers the approach of the Communist Party of Vietnam (CPV) with regard to the amendments leading to the 2013 Constitution, and the political dynamics involved. Part III examines the provisions on human rights in the 2013 Constitution, and assesses their effectiveness. Part IV concludes with an evaluation of the prospects and challenges in implementing the changes made in the 2013 Constitution in Vietnam.
i. human rights in the constitutions of vietnam from 1946 to 1992: the evolution of socialist human rights discourse
Since its independence in 1945, Vietnam has promulgated seven versions of the constitution, as presented in the table below (see Table 1 ). However, the 1956 Constitution and the 1967 Constitution promulgated by the Republic of Vietnam are not recognized by the present administration of Vietnam. As such, they will not be analyzed in this article. As a starting point, the Let us begin with the 1946 Constitution. Although considered progressive and liberal, the 1946 Constitution is also of great importance to the socialist constitutional framework and human rights in Vietnam, as it provides both the form and substance for subsequent developments on human rights. As for the form, the table below illustrates that the 1946 Constitution was first in adopting human rights provisionsthese were placed under the second chapter titled "Rights and Duties of Citizens". On the one hand, the 1946 Constitution created a constitutional template to regulate human rights and citizens' rights for the subsequent constitutions. On the other hand, the 1946 Constitution also established a liberal foundation for the recognition, respect, and protection of natural human rights -which is distinct from socialist positive rights -although these were included much later. From the table above, we may make the following initial observations. First, all four versions of the constitution contained separate chapters on human rights and citizens' rights. The number and scope of these rights were subsequently expanded, demonstrating their importance to Vietnamese legislators. Second, provisions regarding human rights were largely preserved and rarely removed, although several rights that were present in the 1946 Constitution were later removed. The 1946 constitution displayed the greatest respect for human rights: unlike subsequent versions of the constitution, its provisions on human rights are placed in an earlier chapter of the constitution, Chapter II. For example, provisions on human rights were only placed in Chapter III of the 1959 Constitution and in Chapter V of the 1980 Constitution. This demonstrates the comparative importance of human rights in the 1946 Constitution. More importantly, a number of fundamental civil and political rights in the 1946 Constitution, namely the right to private ownership of property (Article 12), the right to open private schools (Article 15), the right to free elections (Article 17), the right to dismiss elected deputies (Article 20), and the right to approve constitutional amendments (Articles 21 and 70) were neglected or omitted in subsequent versions. The 1946 Constitution was also an outlier, in that it provided for powerful mechanisms to prevent potential abuses of individual human rights by the state: it instituted separation of powers and other checks-and-balance mechanisms.
10
The progressive features of the 1946 Constitution stemmed from the pluralistic constitutional debate preceding its promulgation, which brought together a wide range of stakeholders and different political groups. Had the 1946 Constitution been fully observed -which unfortunately did not come to pass -it is highly likely that its progressive provisions on human rights would have been meaningfully implemented. Moreover, the changes in these four versions of the constitution appear to reflect the ideological fluctuations of the Vietnamese legislators. For example, the abolition of the right to private ownership, originally provided in the 1946 Constitution, and the introduction of new economic, social, and cultural rights in the 1959 Constitution and the 1980 Constitution demonstrate Vietnam's growing acceptance of socialism. However, the 1992 Constitution reversed many of these changes and restored the right to private ownership, which in turn reflected the Vietnamese legislators' concerns about enforcement and that some of the rights introduced in the 1980 Constitution, such as the right to free education, were unrealistic.
The stark difference between the human rights provisions in the 1946 Constitution with those in the 1959 and 1980 constitutions, in particular, might owe a great deal to the sociopolitical circumstances in which these constitutions were devised. Indeed, each of the four constitutions was the product of its own time. While the 1946 Constitution was shaped by a pluralistic political environment, the 1959 Constitution and the 1980 Constitution were determined by the idea of people's democracy and the dictatorship of the proletariat (alongside a centrally-planned economy system imported from the Soviet Union), respectively.
As for the 1946 Constitution, although there has recently been a great deal of opposing opinions in relation to its underlying ideas and the circumstances leading to its adoption, there is strong agreement that it is a pluralistic constitution that accepts and accommodates various, even opposing, ideologies.
11 On the one hand, a number of scholars, both domestic and foreign, disagree about the form of government that the 1946 Constitution envisioned: whether it vested absolute power in the parliament without a check and balance mechanism in place, 12 or whether it was a truly democratic government with a creative form of check-and-balance along with separation of powers, aimed at protecting human rights.
13 On the other hand, it is undeniable that the 1946 Constitution was a product of diverse and competing constitutional schools of thought which had been imported into Vietnam at the time.
14 One of the most significant American counterparts on the rights of men. Apart from the influence of natural rights thinking, the pressing need to unify the whole country in order to protect its precarious, newly-gained independence also contributed to the pluralistic nature of the 1946 Constitution. As a result, the government needed to reach out to all groups of peoples with different interests and concerns.
16 This explains why some rights were included, for example the right to private property.
17
This pluralistic momentum disappeared when the 1959 Constitution and the 1980 Constitution were discussed. Having secured victory in a resistance war against French troops in 1954 by gaining complete control of a large swath of land north of the seventeenth parallel, Vietnam began to introduce socialism and socialist law. Socialism is a set of political ideas promoting the public or state ownership of the means of production within a centrally-planned economy, often under the sole leadership of a communist party.
18 In such a political and social climate, the natural rights idea faded and came to be replaced by a new "citizen's rights" idea based on positive law where rights, including human rights, were legal rights granted and entertained by the state in accordance with the country's economic and social development and circumstances. This explains why certain key human rights, such as the right to private property, were removed from the constitution as they were considered contrary to socialist ideas.
Similar observations have been made by foreign commentators. Mark Sidel observed that the theory of constitutional instrumentalism has dominated the constitutional discourse in Vietnam for the better part of the twentieth century.
19 Underpinned by socialist legality theory imported from the Soviet Union, the instrumentalist theory holds that in a socialist state, laws in general and constitutions in particular are tools of the ruling party to impose and implement its political, economic, and social policies. As such, the constitution is subject to adoption, amendment, or even abolition, by a normal legislative national assembly, which enjoys the highest authority or state power of the country because it represents the citizens of Vietnam.
20
This assertion has its roots in Marx's historical materialism, which theorizes that the state and the law belong to a super-structure based upon an economic foundation determined by the owners means of production.
21 As a result, law is the arbitrary will of the ruling social class which uses it to oppress the ruled. 22 The law, including the constitution, is nothing more than an instrument of the ruling party-the communist party in a socialist state-to express the party's will and policy at a given period of time, and it is therefore subject to change if the party deems it necessary. This is clearly illustrated in the 1946 Constitution and the 1959 Constitution where "the constitutions are explored to see how the state conceives its political culture".
23
However, commentators have observed that, while the 1945 Constitution attributed its establishment to democratic and republican principles, the 1959 Constitution acknowledged the leadership of the Vietnam Workers Party and committed itself to the so-called "people's democracy" model on its path towards socialism.
24
Consequently, towards the end of the 1980s, a strong model of socialist citizen's rights had been firmly established through several constitutions of Vietnam. In that model, human rights were equated with citizen's rights via the arrangement of rights and duties of citizens underlined by a socialist theory. Moreover, even within that narrow socialist legality model, cultural and economic rights were emphasized more than individual civil and political rights. According to a legal scholar in the 1980s, the rights and duties of citizens must be placed in a broader context of the collective mastery, and in that arrangement, communitarian or social interests should prevail and the rights and duties of citizens correspond to their position vis-à-vis the state. 25 It clearly implies that within socialist legality, human rights are positive, as opposed to natural, rights and their recognition and realization depend heavily on the state.
26
However, since the mid-1980s, Vietnam has embarked upon unprecedented reforms to transform its centrally planned economy to a market-based one. Central to the reforming agenda is the recognition and protection of private ownership, especially private ownership over the means of production. Sticking to its ideological logic, the Vietnam CPV reasoned that since the economic foundations of the country had changed, it follows that the superstructure of the state, i.e. its laws and the constitution, 31 Through Article 50, Vietnamese legislators have moved away from their traditional belief that the constitution should only protect rights possessed by citizens towards an acceptance of international human rights standards, which provide that a constitution must recognize and protect rights not only for citizens, but also for foreigners who are living and working in Vietnam legally.
32
Another significant development is that the constitutional rights in the 1992 Constitution reflected a shift away from the "socialist-oriented" economic, social, and cultural rights in the 1980 Constitution. Such rights were difficult to enforce in practice, and they were revised accordingly. 33 For example, the right to free education and healthcare in the 1980 Constitution (Articles 60 and 61) were qualified in the 1992 Constitution. Article 59 of the 1992 Constitution provides for the right to education, but such education is only free at the elementary level; Article 61 provides for the right to healthcare, but healthcare is only free for children under 6 years old and in other special circumstances. Further, while the 1980 Constitution originally provided that citizens had the right to be employed and to have state-provided housing and that the state was responsible for creating and managing jobs and for providing housing assistance (Articles 58 and 62), the 1992 Constitution merely provided that citizens have the right to work and that the state only has the responsibility to attempt to create as many jobs as possible.
Most importantly, the 1992 Constitution added and strengthened various human rights, including the right to freedom of trade (Article 57), the right to own labour materials, capital, and properties in corporations or other economic organizations (Article 58), the right to legally own the capital, property, and other benefits belonging to foreign individuals and organizations investing in Vietnam (Article 25), the right of foreigners temporarily living in Vietnam to have their lives, properties, and rightful benefits protected by the Vietnamese government (Article 81), the guarantee of the rightful benefits inside the Vietnamese territory for Vietnamese citizens living overseas (Article 75), the right to damages caused by wrongful arrest, detention, prosecution, and conviction (Article 72), the right to lodge complaints against or accuse government bodies, economic organizations, social organizations, the armed forces or any other individual of committing illegal activities (Article 72), and the right to privacy (Article 73). These new rights are crucial to the economic development of Vietnam and its progress towards a more democratic political environment.
34
This new development owes its introduction to a number of factors. Firstly, the CPV's official endorsement -in 1986 -of a reform program to move the country towards a market-based economy has led to the re-introduction of some key ideas such as private property, competition, and the freedom of movement. As these ideas were taking hold, the need to safeguard them became evident in order to encourage people to continue pursuing the state's reform policies. Therefore, the 1992 Constitution started to recognize rights related to these ideas, for example, the right to private property and the freedom of movement. In addition, Vietnam has also integrated deeper into the international community. In order to qualify for membership in the international community, it vowed to protect and honour universal human rights endorsed in a wide range of international human rights instruments. The 2001 amendments to the 1992 Constitution partly reflects this promise by incorporating a new provision on building the rule of law along with a loose check-and-balance mechanism between different branches of the government. 35 This new provision obviously aims, among others, to protect the human rights of the people against state abuses of power.
Nevertheless, the 1992 Constitution had many shortcomings. First, although the 1992 Constitution marked the first use of the term "human rights", it did not distinguish clearly between "human rights" and "citizen rights". As mentioned earlier, Article 50 of the 1992 Constitution conflated these two rights, as did Chapter V, which is titled "The Basic Rights and Obligations as Citizens" but ostensibly contained provisions on human rights. Consequently, this suggests that the "human rights" provisions in the 1992 Constitution only extended to citizens and they did not protect foreigners who may be resident or working in Vietnam. By contrast, constitutions in most foreign jurisdictions do not draw such a distinction between citizens and foreigners. The Drafting Committee of the 1992 Constitution subsequently recognized that this distinction was a mistake, and Vietnamese scholars also took the view that this distinction is incompatible with international human rights law 36 and with Vietnam's international commitments.
37
Further, the 1992 Constitution did not expressly provide that the state has an obligation to protect human rights (as is commonly expected under international human rights law), 38 given that Article 50 merely provided that the state is to "respect" human rights. This limitation on the state's obligation has been criticized for failing to "illustrate the relationship between the government and citizens in a socialist state governed by the rule of law".
39 Following this, the mechanisms used to regulate constitutional rights in the 1992 Constitution are inconsistent and inappropriate. While some rights are "provided by law" and are understood to be limited to legislation adopted by the National Assembly, other rights are "provided by by-laws", which refers to all legal documents adopted and promulgated by state agencies at all levels. This not only allows state bodies to promulgate legal documents that arbitrarily limit constitutional rights, 40 it also creates obstacles to the implementation of constitutional rights because "citizens do not know the 36. Under international human rights law, only the right to vote and the right to take part in the government of his country are expressly limited to citizens, while the vast majority of human rights are available to both public citizens and foreigners legally living in the territory of a country. exact meanings of the rights, their range of power, and which institution to protect them when these rights and freedoms are violated".
41
Other shortcomings of the 1992 Constitution include its failure to provide for the limitation 42 and derogation of human rights, 43 which are present in international human rights law and in many foreign constitutions. 44 The absence of such provisions meant that government bodies were able to limit citizens' constitutional rights quite easily.
45 Various constitutional rights in the 1992 Constitution were also "incomplete" according to international human rights standards. Two examples relate to the right to build houses and to put houses for rent and to rent houses (Article 62) and the right to be informed (Article 69). Under international human rights standards, constitutional provisions on the right to housing would ordinarily imply that the state would provide some form of assistance to citizens in securing such housing, 46 as was stated in the 1980 Constitution. As to the right to be informed in the 1992 Constitution, more expansive information rights are provided under international human rights standards and foreign constitutions, including the right to approach information and three sub-rights: the right to be informed, the right to search for information, and the right to give information.
47
Furthermore, the arrangement of Chapter V -the section containing provisions relating to human rights -did not accurately reflect its importance according to international standards. Most foreign constitutions situate provisions on human rights in the first or second chapters. 49 Specifically, thirtythree provisions in Chapter V of the 1992 Constitution appeared to position the state as the grantor of rights through phrases such as "the State ensures…"; "the State… plans to…"; "the State regulates…"; "the State requests…"; "the State preserves…"
50
Why did these conflicts and shortcomings exist in the 1992 Constitution? One possible explanation lies in the differences between Vietnam's strong belief in a socialist conception of rights and international human rights standards. Due to the influence of socialist ideology, Vietnam took a positivist approach to law for the better part of the twentieth century. The source of law was the will of the state. All rights, constitutional and legal, were dictated by state policy. Human rights were therefore granted by the state, with their enjoyment circumscribed according to the state's political, economic, and cultural policies. Human rights were intertwined with citizens' rights, and hence were not absolute. On the other hand, international human rights are founded in natural law and are independent of the political climate of the state. They are often absolute, especially civil and political rights, and instead of being dependent on legal qualifications, they set standards for the laws to be adopted and implemented.
51
Indeed, many Vietnamese scholars consider the approach used in the 1992 Constitution to be inconsistent with international standards for human rights, as well as many foreign constitutions, where human rights are widely accepted as representing the natural and default values of individuals and are not merely "gifts" from the state. Vietnam's 1946 Constitution, supra note 1, stipulated that human rights were natural and default values of individuals. This is expressly stated in Chapter II: "All Vietnamese citizen are equal in rights…" (Article 6); "All Vietnamese citizen are equal under the laws… (Article 7); "Women are equal to men in every term" (Article 9); "Vietnamese citizen have the freedom of speech, paper and publishing…" (Article 10) or "Until justice makes a decision, there is no legal arrestment and custody of Vietnamese citizens" (Article 11).
53. In the "Manifesto of the Communist Party", supra note 21, Karl Marx said that "the law is the will of the class which keeps domination of society".
54.
According to Lenin, the State is the institution set up to enable a class to remain dominant over others, and a mechanism for a class to suppress other classes. The CPV often issues signals hinting at its "orientation" towards sources of thinking that might influence its drafting of laws, including the constitution. This is a tradition shared among many former socialist countries, where the state is considered the institution that implements the policies of the communist party. Such hints of its "orientation" reflect the consensus reached among senior leaders of the Party on various policy issues and are often issued in the form of a Resolution or Directive issued by the Politburo of the Communist Party. The "orientation" of the CPV is generally translated by the National Assembly into legislation. The CPV initially issued its "orientation" on the drafting of the 2013 Constitution in a Resolution of the Eleventh Congress, which states, amongst other things, that "there is an urgent need to amend and improve the 1992 Constitution to adapt to the new conditions".
57 Further details on this "orientation" were subsequently released in the Resolution and Conclusions of the Second and Fifth Conferences of the Twelfth Central Executive Committee. Based on these documents, the Standing Committee of the National Assembly and the Drafting Committee stated that the direction of the 2013 Constitution was as follows:
58
• Reaffirming the state's viewpoint to respect and guarantee human rights under international treaties that Vietnam is a member of; reasonably handling the relationship between human rights and citizens' rights in the Constitution; reaffirming the relationship between human rights, citizens' rights, and national sovereignty; • Recognizing that everyone has rights, and that human rights are natural rights belonging to everyone; recognizing that citizens' rights belong to persons having Vietnamese citizenship. The Constitution should provide that the State has a duty to enact laws to create the necessary environment for people to enjoy their rights in the best way;
• Citizens' rights are inseparable from citizens' obligations; upholding socialist democracy; improving disciplines and rules; building a national united bloc;
• Amending and supplementing provisions on citizens' rights and duties which are enforceable;
• Specifically regulating obligations of state bodies in respecting, guaranteeing, and improving human and citizens' rights; accurately specifying the relationship between the State and citizens; specifying the tools used to ensure human rights and citizens' rights;
• Consistently recognizing human rights principles; basic rights of citizens as well as restrictions on rights must be regulated by the Constitution and law;
• Clearly recognizing the content of rights regulated in the Constitution, along with supplementing a number of important rights based on the international treaties on human rights that Vietnam is a member of; and
• Renaming the Chapter on human rights "Human Rights, Citizens' Basic Rights and Obligations" and moving it to Chapter II in order to truly represent the importance of human and citizens' rights in the Constitution.
Objectively, the "orientation" of the CPV is largely progressive and was generally incorporated into the 2013 Constitution. The CPV's orientation also matched the views expressed by Vietnamese citizens and experts in the Survey on People's Opinions on the Amendment of the 1992 Constitution, although many proposals put forward by such citizens and experts were not mentioned, such as the direct application of constitutional rights, enforcement mechanisms for human rights, and the establishment of a national human rights institution.
iii. constitutional rights in the 2013 constitution: human rights at the crossroads
In 2011, when the CPV and the Vietnamese government decided to launch a review of the 1992 Constitution, a number of important factors had come into play and exerted a significant impact on the understanding and direction of the amendments. In summary, they include: the reforms towards a market-oriented economy endorsed at the Sixth National Congress of the Communist Party in 1986; the change to a law-based state, often coined as a socialist rule of law state, introduced at the Seventh National Congress of the Communist Party in 1991; and the integration of Vietnam into a large number of international organizations and communities dependent on Vietnam's adherence to international human rights treaties. 59 In this context, as Bui Hai Thiem argues, "[t]he development of socialist law-based state from 1992 onwards has brought the human rights language into the official discourse." 60 However, this time, the discourse is more dimensional, diverse, and critical, with different strands of thought shaping and reshaping the understanding and provisions on human rights in the constitution.
The debate took place intensively and extensively in many different forums (both formal and informal), including the drafting committee, academic publications, policy reports, public consultations, various websites, blogs, and social media. It involved many stakeholders. For example, according to several official sources there were more than 20 million public consultation memoranda and reports submitted to the Drafting Committee of the 2013 Constitution. There were also nearly 30 thousand official conferences, meetings, or seminars held to discuss and comment on the contents and provisions of the draft constitution. In addition, the Ministry of Justice received 29 out of 30 reports (which amounted to more than five thousand pages) from various governmental departments and ministries.
61 However, the most fascinating development relates to the widespread use of social media and the Internet by informal groups and civil society to make their voices heard. Two important examples of such informal forums are the Cùng Viết Hiến Pháp (Writing the Constitution Together) website and an independent, popular recommendation (Petition 72) proposed by seventy-two eminent public figures known as the Group of 72.
62
While the Group of 72 introduced their own draft constitution with many progressive and liberal human rights provisions which directly opposed the state draft, Cùng Viết Hiến Pháp provided an open forum for different, contradictory opinions to be expressed regardless of the authors' position and status. Thus, it attracted a great number of independent submissions and opinions from ordinary people, including those who did not send their opinions to official state-sponsored forums. The rising importance and influence of informal forums forced the state to make certain concessions on human rights provisions in their final draft of the 2013 Constitution.
63
At the heart of the heated debate were two main opposing schools of thought. On the one hand, the traditional school of socialist legality argued for retaining the conception of purely positivist rights in the constitution, where rights are seen as grants from the state. On the other hand, the opposing school comprises a growing number of liberal scholars and activists who advocate a natural rights conception both in the text of the constitution and in practice. 64 Both groups' points of view were expressed enthusiastically and, at times, even within the same forum. For example, on the one hand, senior Party leaders and government officials defended their purely positive approach to human rights based on the notions of traditional socialist legality. Secretary-General Nguyen Phu Trong asserted that the constitution's importance is second to that of the Party's political resolution.
65 It implies the instrumental view of law as an expression or tool to realize the Party's policies, including but not limited to human rights. They argued that sovereign rights prevail over human rights and that communitarian rights, be they cultural or social, should be given more weight rather than individual liberties as Vietnam is a developing country steeped in Asian values.
66
Bui Xuan Duc reasserts a long-held position of the socialist approach to human rights by emphasizing the relations between the state and its citizens as the fundamental point of departure to understand and shape human rights provisions in the constitution.
67
On the other hand, there is a growing number of scholars and activists who advocate a liberal and natural rights conception towards the interpretation of human rights. They directly challenge the state-entrenched view of conflating human rights with citizens' rights and the idea that human rights can only emanate from the laws of the state.
68 They attest that human rights are natural and fundamental, not depending on the whims and fancies of the state, and thus human rights provisions in any new constitution should adhere to international standards rather than the Party's policies.
69
These different strands of thought were both incorporated into the new constitution. The previous Chapter V on the rights and duties of citizens were brought forward and is now Chapter II in the 2013 Constitution. A closer look at these new provisions is warranted in order to assess and understand any new approaches or changes.
Provisions relating to human rights and citizens' rights constituted the majority of the amendments in the 2013 Constitution. They also received the most public attention and were the subject of 7,383,962 (28%) of a total of 26,091,276 suggestions made to the Amendment Committee. 70 The location and title of the chapter on human rights and citizens' rights was significantly altered. Chapter V of the 1992 Constitution was originally titled "Rights and Obligations of Citizens". It was moved to form Chapter II of the 2013 Constitution and is now titled "Human Rights, Citizens' Basic Rights and Obligations". Many proposals on the title 71 and location 72 of this chapter in the Constitution were made by the public, and the amendments in the 2013 Constitution were well received. 73 As noted by the National Assembly, this amendment was made "in order to affirm the important value and role of human rights and citizens' rights in the Constitution and to demonstrate that the CPV and the State will consistently respect, preserve, and protect human rights and citizens' rights". 74 In addition, according to local experts, this amendment resolved the problematic title of Chapter V in the 1992 Constitution, which did not expressly state that it covered human rights in addition to citizens' rights.
75
The 2013 Constitution has also resolved the previous conflation of human rights and citizens' rights in Article 50 of the 1992 Constitution. In particular, many rights which were originally considered as citizens' rights in the 1992 Constitution are now recognized as human rights in the 2013 Constitution. These rights include the freedom to trade, the right of the individual to own property and the means of production, the right to perform science and technology research, the right to create literature and arts and to benefit from those activities, as well as the right to be enjoy healthcare, and the freedom of religion. While these amendments did not receive any public criticism, the 2013 Constitution continues to limit specific rights that would ordinarily be considered human rights for citizens only. Such problematic rights include the right to a legal residence (Article 23), the freedom of movement and residence (Article 23), the freedom of speech, the freedom of the press, the right to access information, the right to assemble, associate and demonstrate (Article 25), the right to education (Article 39), and the right to determine one's nationality and to use one's mother tongue (Article 42). These limitations demonstrate that Vietnamese legislators remain cautious over expanding the scope of political and civil rights. The such provisions do not appear to fully comply with international human rights standards and arguably discriminate against foreigners living lawfully in Vietnam.
76
Further, human rights and citizens' rights are no longer deemed as "bestowed" or "gifted" by the state to the people in the 2013 Constitution. Instead, the 2013 Constitution takes the approach that human rights are natural rights and that the state is obligated to recognize, protect, and ensure the implementation of such rights, as provided for in Articles 3 and 14. While this might be perceived as a mere technical amendment, it is in fact a significant change that not only complies with international human rights standards, but also provides the constitutional basis for government bodies to comply with the state's human rights obligations. While this amendment was made under significant public pressure, 77 the CPV's and the government's decision to recognize its human rights obligations in the present political climate is indeed laudable. However, many Vietnamese experts believe that the 2013 Constitution does not represent a complete abandonment of the previous position (i.e. a conception of human rights as gifted by the state).
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Furthermore, the 2013 Constitution does not provide that all of its rights therein are to have immediate effect. This is regrettable, as some Vietnamese experts have argued that if all of its rights had immediate effect it would provide a strong constitutional basis for the protection of human rights. Practically, it would also prevent government bodies from using the fact that some rights have yet to take effect as an excuse to disregard them.
79
The 2013 Constitution also recognizes the principle that there must be limits on constitutional rights (Article 14.2), which is consistent with international human rights law 80 and many foreign constitutions. The enumeration of this principle in the 2013 Constitution is crucial in preventing abuses of state power in violation of human rights, as well as abuses of human rights by rights-holders.
81 However, the 2013 Constitution does 76. For example, concerning the freedom of movement and residence, Article 12(1) of ICCPR stipulates that "Everyone lawfully within the territory of a State shall, within that territory, have the right to liberty of movement and freedom to choose his residence." Thus, the stipulation that only citizens are entitled to that right is obviously not in accordance with Article 12, ICCPR. Similarly, when stipulating freedom of expression, assembly, association, demonstration, the rights of ethnic minorities to preserve their own culture (Articles 19, 21, 22, 27 ICCPR), the right to an adequate standard of living (including housing); the right to education (Article 11, 13 of ICESCR), the Covenants use the pronoun "everyone" to indicate that these rights are not only applicable to citizens in a country. not provide that human rights are absolute and non-negotiable rights. 82 The state therefore has the power to restrict all constitutional rights in emergency situations. This falls short of international human rights standards, which provide for certain absolute rights that may not be restricted or suspended in any circumstances.
83 Article 14.2 of the 2013 Constitution also provides that all human rights and citizens' rights may be restricted in the interests of national defence and to protect national interests, social order, social safety, social morals, or the health of the community. Such restrictions also do not comply with international human rights law -specifically, the Siracusa Principles on the Limitation and Derogation of Provisions in the International Covenant on Civil and Political Rights. The Principles provide that national security grounds may only be invoked to restrict the rights of expression, peaceful assembly and association where necessary, based on the standards of a democratic society.
84 Such restrictions cannot be placed on all forms of human rights.
85
Given that the terms "national defence" and "national interests" are not clearly defined under Vietnamese law, Article 14.2 may potentially be used to arbitrarily limit human rights. Further, Article 15.4 of the 2013 Constitution, which provides that "human rights and citizens' rights must not be misused to infringe national interests, the legal rights of others and legitimate interests", is too broad and ambiguous. It may potentially be used (or abused) by government bodies to unjustifiably limit human rights.
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The 2013 Constitution recognizes a number of new rights, including the right to life (Article 19), a citizens' right not to be expelled or extradited over to another country (Article 17), the right to donate human body parts and the human body (Article 20), the (inviolable) right to privacy (Article 21), the right to legal residence (Article 22), the right to social security (Article 34), the right to marry and divorce (Article 36), the right to experience and approach cultural values, to take part in cultural life, and to use cultural facilities (Article 41), the right to determine one's nationality, to use one's mother language, and to select the language of communication (Article 42), and the right to live in a fresh environment (Article 43). The recognition of these new rights represents the "adoption of obligations in international treaties that Vietnam is a member of to demonstrate Vietnam's developing awareness of human rights and to strongly affirm Vietnam's commitment to protecting human rights". 87 The newly added rights extend the scope of protection afforded under the 2013 Constitution to human rights and citizens' rights in a wide range of fields, including civil and political rights (Articles 21, 17, and 42) and economic, social and cultural rights (Articles 41, 42, 43, 22, and 34). These new rights were also incorporated in recognition of the modernization of Vietnam (Articles 43, 22, and 34), as well as its integration into the international community (Article 17, 42, 42, and 22) .
However, the 2013 Constitution does not stipulate a number of important rights and freedoms provided for in the International Covenant on Civil and Political Rights (ICCPR) and the International Covenant on Economic, Social and Cultural Rights (ICESCR) -the treaties to which Vietnam is party -even though there was pressure from experts 88 and citizens to do so. 89 Such rights include the right not to be held in slavery and servitude (ICCPR, Article 8), the right not to be imprisoned on the grounds of inability to fulfil contractual obligations (ICCPR, Article 11), the right to recognition as a person before the law (ICCPR, Article 16), the right to strike (ICECSR, Article 8.1), the right to form and join trade unions (ICCPR, Article 22; ICESCR, Article 8.2), freedom of thought (ICCPR, Article 18.1), and the right to hold opinions without interference (ICCPR, Article 19.1). The failure to provide such rights in the 2013 Constitution means that Vietnam has yet to fully comply with its obligations under such treaties. Nevertheless, some of these rights may not have been included in the Constitution due to the fact that they are already protected under ordinary legislation such as the Civil Law, the Labour Law, and the Criminal Procedure Code. Other rights, such as the freedom of thought, might be considered too politically sensitive, given that constitutional protection of such rights might threaten the CPV's political and ideological monopoly in Vietnam.
It should also be noted that virtually all human rights and citizens' rights enumerated in the 1992 Constitution are clarified in the 2013 Constitution. These rights are extended to all persons and not limited to citizens alone. The amended rights include equality under the law (Article 16), the prohibition on torture, cruel, inhuman, and degrading treatment (Article 20), the right to privacy (Articles 21 and 22), the right to access information (Article 25), the right to participate in the governance of the State and society (Article 28), gender equality (Article 26), the right to vote in a referendum (Article 29), the right to a fair trial (Article 31), the right to own private property (Article 32), the right to social security (Article 34), and the right to employment (Article 35). For example, the provision on equality under the law (Article 16) was extended to all persons and not merely limited to citizens. The scope of this right was also clarified, in that it now expressly prohibits discrimination against an individual in her political, civil, economic, social, and cultural life. Similarly, the right to privacy (Articles 21 and 22) has been extended from citizens to all individuals, and it contains two separate sub-regulations. Article 21 provides protection over private residences and Article 22 protects an individual's private life. Article 22, in particular, provides for an individual's right to keep information on one's private life and family life confidential and extends the protection to one's honour and reputation. This provides substantially more protection as compared to Article 73 of the 1992 Constitution, which only extended protection to confidential letters, phone calls, and codes. Article 22 protects other forms of confidential communication as well.
With regard to the right of access to information (Article 25), the only difference here is the change from the "right to be informed" in the 1992 Constitution to the "right of access to information" in the 2013 Constitution. However, this replacement implies a greater meaning because under international law, the right of access to information contains three sub-rights: the right to be informed (as stipulated in the 1992 Constitution), the right to search for/request for information, and the right to share and provide information.
90 That means the new provision of the 2013 Constitution has significantly extended the connotation of this right compared to that of the 1992 Constitution.
Further, the right to participate in the governance of the state and society was originally provided in the 1992 Constitution and later affirmed in Article 28 of the 2013 Constitution. Article 28 further provides that government bodies should provide the necessary conditions for citizens to do so and that such bodies must be clear and transparent in receiving and responding to the complaints and suggestions of the people.
Finally, in the context of socialist Vietnam, it is noteworthy that the right to private ownership in Article 32 of the 2013 Constitution has been extended to all individuals. However, Article 32 also provides that the State has the right to buy or use the property of individuals and organizations at market price in emergency situations for the purposes of national defence, national safety, national interest, and national disasters.
91 While Vietnamese experts have observed that the amendments are not exceptional from an international perspective, they have brought Vietnam a step closer towards full compliance with international human rights standards.
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To conclude this section, it is worth discussing the monitoring mechanism to implement the constitution and to protect human rights. This topic was fiercely debated during the constitutional drafting process. In fact, the idea of establishing a constitutional review mechanism to implement constitutional provisions, to settle disputes between different branches of state and between the state and the citizens, and to protect individual rights has been researched extensively since the early 1990s in Vietnam. Different models were tabled and discussed: judicial review by common law courts; the establishment of a Constitutional Court as in Austria and Germany; and a French-like Constitutional Council model. 93 At some point, the French model seemed to gain ground as the official drafting group of the 2013 Constitution commissioned a study on the topic. 94 But in the end, none of the proposals were accepted. The 2013 Constitution provides one vague provision prescribing that "[c]onstitutional review is determined by law". 95 The official explanation for the adoption of this provision is that this is a new topic which is still very controversial and requires more thorough research. 96 As a result, the current mechanism to implement and enforce the constitution, namely by increasing the responsibility of the National Assembly and other state bodies in implementing and respecting the constitution, should continue.
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A competing explanation for the rejection of any form of an independent mechanism to protect the constitution and its human rights provisions may be found in a conservative opinion. Espousing a strong socialist point of view, one author argues that all the proposed constitutional review mechanisms are learnt from Western countries, which are fundamentally different from the Vietnamese political, cultural, economic, and historical circumstances. One of the most striking differences, it is argued, is that countries with an independent constitutional review body also pursue a pluralistic political system with competing political parties. On the contrary, there is only one political party leading the society in Vietnam, namely, the Communist Party. As a result, establishing an independent constitutional body to protect the constitution is redundant, as that task would be undertaken by all other state organs. rights have not always been fully implemented, including the freedom of association, the right to demonstrate, and the right to referendum. The prospects for the implementation of constitutional rights in the 2013 Constitution can be considered from a number of perspectives. First, the 2013 Constitution generally provides more specific, clear, and concise provisions on human rights and citizens' rights as compared to the 1992 Constitution. This facilitates the implementation of these provisions in practice. The 2013 Constitution also facilitates the protection of human rights by the state, in that it sets out the state's obligations and the applicable principles for limitations on human rights. These also provide that government bodies cannot deny or defer their obligations to respect, protect, and implement constitutional rights. The increased clarity in wording also enables citizens and civil society organizations to better hold the government to account.
Second, the 2013 Constitution demonstrates that the CPV and the state have gained a greater understanding of human rights and are committed to their protection. This commitment has been maintained even after the adoption of the 2013 Constitution through Vietnam's ratification of two core United Nations conventions -namely the Convention against Torture and the Convention on the Rights of People with Disabilities in early 2015. Vietnam has also set out an ambitious plan to develop and amend 90 laws and 60 ordinances by 2016, which include a number of important laws to enforce constitutional rights such as the Law on Referendum, the Law on Access to Information, the Law on Associations, the Law on Demonstration, the Law on Belief and Religion, the Penal Code, the Criminal Procedure Code, and the Civil Code.
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Third, Vietnam's participation in international and regional human rights bodies, such as the United Nations Human Rights Council 100 and the Association of South East Asian Nations Intergovernmental Commission on Human Rights, 101 as well as Vietnam's implementation of the Universal Periodic Review, 102 have all improved Vietnam's enforcement mechanisms for constitutional rights. In its election campaign for the United Nations Human Rights Council, Vietnam voluntarily demonstrated fourteen commitments to promote human rights in the country, including consolidating its national legislation framework for compatibility with international human rights law, striving to achieve the Millennium Development Goals, considering the establishment of national human rights institutions, acceding to more international human rights treaties, promoting human rights education, implementing the recommendations in two Universal Periodic Review rounds, and further participating in the international and regional human rights mechanisms. 103 These commitments not only bind government agencies, but also enable the civil society to exert pressure on the state with regard to the implementation of international, regional, and national commitments on human rights.
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Fourth, human rights education has rapidly improved in Vietnam, thereby raising awareness among government agencies, civil society organizations, and citizens in promoting the implementation of constitutional rights. Human rights are included in the curricula of almost every law school in Vietnam, 105 and Masters programmes in Human Rights Law are offered as well. The number of foreign and domestic institutions carrying out research on human rights in Vietnam is growing; among them is the Human Rights Research Institution under the Ho Chi Minh National Academy of Politics.
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Fifth, the civil society in Vietnam has experienced rapid growth, despite many legal difficulties and obstacles. 107 In recent years, civil society has given substantial attention to human rights, and the number of civil society organizations working in the field of human rights is increasing.
108 Indeed, there are many organizations working in various areas involving human rights, such as women's rights, children's rights, LGBT rights, and minority rights.
109 Although these organizations are still subject to tight state control, they have significantly influenced the implementation of human rights in Vietnam.
B. Challenges
The greatest challenge in the implementation of the 2013 Constitution, as we have alluded to above, rests in the fact that the constitution does not provide that the rights protection are to take immediate effect. Many important rights, particularly civil and political rights such as the freedom of association, the freedom of assembly, the right to demonstrate, and the right to vote in a referendum, have been delayed until the National Assembly enacts laws, or until the government enacts decrees to guide their implementation. The process of making and amending laws to enforce the 2013 Constitution has been slower than scheduled.
110 More importantly, many local experts have noted that drafters of significant laws, such as the Law on Access to Information, the Law on Referendum, the Law on Associations, and the Law on Demonstration, have taken a "conservative" approach that significantly limits constitutional rights.
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Without significant changes, these laws may fail to effectively implement the relevant constitutional rights.
Secondly, there is no clear and effective legal mechanism to protect constitutional rights. Given that the CPV did not accept the establishment of the Constitutional Council in the 2013 Constitution, there is no clear legal mechanism to prevent and overrule laws and by-laws issued by legislative, executive, and judicial bodies which violate constitutional rights. Similarly, the absence of a national human rights institution has made it more difficult to defend individuals who have had their constitutional human rights violated. The existing mechanisms for addressing complaints against state bodies are -paradoxically -those very bodies which are complained of. This effectively violates the principle of "nemo iudex in causa sua". To complicate matters further, Vietnam's judicial system is arguably flawed -judicial independence is questionable, as is the availability of a fair trial and fair compensation in cases of human rights violations.
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Finally, the 2013 Constitution limits human rights in ways that are unreasonable. Article 14 provides that national security interests can be invoked to restrict protection of human rights, while Article 15 provides an overly expansive and vague prohibition against the use of human rights and citizens' rights to infringe on the national interests, or the rights and lawful interests of others. These provisions continue to be abused by government agencies in ways that are detrimental to constitutional rights. In this context, the propaganda apparatus of the CPV still considers human rights as "a tool used by hostile and reactionary forces to undermine the socialist regime" and the judicial system as a tool to protect the political regime instead of an institution to protect justice. In the absence of independent constitutional human rights institutions such as a National Human Rights Institution, it is very difficult to prevent state abuses against human rights.
v. concluding remarks
The 2013 Constitution marks an important milestone in the constitutional history of Vietnam. The significance of this constitution is not only demonstrated by its progressive amendments, but also through Vietnam's vigorous national dialogue on human rights, even though some of these rights were not adopted. Both the drafting process and the substantive content of the 2013 Constitution have not been adequately studied in Vietnam, and these issues demand the attention of Vietnamese and international scholars. The drafting of the 2013 Constitution demonstrates greater human rights awareness on the part of the CPV and the state. Thus, the 2013 Constitution clearly recognizes and affirms the inherent nature of human rights and the obligations of the state to respect, protect, and fulfil human rights. The 2013 Constitution also respects the many international agreements of which Vietnam is a signatory. The CPV and the state have also expressed fresh insights through distinguishing and striving for a harmonious relationship between human rights and citizens' rights and between the state and citizens, as well as determining an appropriate position for the provisions on human rights and citizens' rights in the constitution. Many of the flaws in the 1992 Constitution with respect to human rights and citizens' rights have been overcome. This change, to some extent, shows that the CPV and the state does respect academic opinion, which had previously received little attention.
There are many reasons for the changes mentioned above, of which the most important was the CPV's awareness and recognition of the importance of human rights for Vietnam's national development. The severe socio-economic crisis since reunification until the mid-1990s helped the CPV learn an important lesson: restricting rights will delay Vietnam's development, which in turn will damage the CPV's legitimacy and political monopoly. The CPV has expressly stated in a number of important documents that "[the] people are both the center of development strategies and the key subjects of development", 113 and that "the State respects and ensures human rights and citizens' rights and cares for the happiness and the free development of each person".
114 In particular, a key factor in the CPV's "orientation" towards the 2013 Constitution was that "amendments and supplements of the provisions on fundamental rights and obligations of the People ... [are] to maximize the promotion of the human factor, and consider the people as subjects, a key source, and objectives of development". 
